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T' h e c o n t e m p o r a r y l a n d s c a p e is t h e v e r y a n t i t h e s i s 
of s tab i l i ty a n d h a r m o n y . W e n o t i c e t h a t m a n y p e o p l e 
w h o h a v e a c h i e v e d s u c c e s s in l i fe t o d a y a r e g r e a t l y 

t r o u b l e d in m i n d . M a n y a r e a f f l i c t e d w i t h i l l n e s s a t a c o m 
p a r a t i v e l y e a r l y a g e . B u s i n e s s e x e c u t i v e s s u f f e r f r o m c o r o 
n a r y d i s e a s e . T h e y a r e s t r u c k d o w n b y h e a r t a t t a c k s a t t h e 
p r i m e of l ife a n d s o o n . M a n y p e o p l e in t h e m i d s t of th is 
t u r b u l e n c e a r e l o o k i n g f o r s u s t e n a n c e , fo r s p i r i t u a l s u p p o r t 
in m a n y d i f f e r e n t w a y s . T r a n s c e n d e n t a l m e d i t a t i o n in p a r 
t i c u l a r is v e r y p o p u l a r . A l l o p a t h i c m e d i c i n e w e h a v e 
r e c o g n i s e d d o e s n o t s a t i s f y a l l o u r n e e d s . I n d i g e n o u s m e d i 
c a l s y s t e m s l ike A y u r v e d a , S i d d h a a n d U n a n i a r e r a p i d l y 
g a i n i n g p o p u l a r i t y in o u r c o u n t r y a s i n d e e d is h o m e o p a t h y . 
S o t h e r e a r e a l t e r n a t i v e s y s t e m s o f m e d i c i n e w h i c h a r e 
r o o t e d in i n d i g e n o u s v a l u e s a n d p r a c t i c e s , w h i c h a r e in 
c r e a s i n g l y in d e m a n d a t t h e p r e s e n t t i m e . 

T h e m o d e r n c o m m u n i t y h a s r e c o g n i s e d t h e e v i l s of 
i n d u s t r i a l i s a t i o n c a r r i e d b e y o n d a c e r t a i n p o i n t . T h e y a r e 
n o w c o n s c i o u s of t h e d a n g e r s a t t e n d a n t u p o n t h e c o n s u m p 
t i o n of f ru i ts a n d v e g e t a b l e s fo r e x a m p l e , w h e r e ar t i f ic ia l 
f e r t i l i ze r h a s b e e n u s e d . T h e s e a r e a l l t r e n d s t h a t w e n o t i c e 
in t h e w o r l d a r o u n d u s . 

C o n s e q u e n t l y t h e r e is a h a r k i n g b a c k to t r a d i t i o n a l 
v a l u e s , t h e l i f es ty le of i n d i g e n o u s p e o p l e ' s , t h e i r b e l i e f s y s 
t e m s , w h a t s u s t a i n e d t h e i r l i f e s t y l e , t h e t h i n g s t h a t t h e y h e l d 
to b e s a c r o s a n c t T h e s e a r e n o w t h i n g s w h i c h a r e i n c r e a s 
ingly e n g a g i n g t h e a t t e n t i o n of c o n t e m p o r a r y m a n k i n d . 

I w o u l d v e n t u r e to s u g g e s t t h a t o n e o f t h e b a s i c p r o b 
l e m s of c o n t e m p o r a r y c i v i l i z a t i o n is t h e d e c l i n e of t r a d i t i o n a l 
v a l u e s w i t h o u t a n y v i a b l e o r ful f i l l ing s u b s t i t u t e . W e a r e al l 
c o n s c i o u s of a s i g n i f i c a n t h i a t u s o r l a c u n a . T h a t is o n e of 
t h e c h a l l e n g e s w h i c h m a n k i n d f a c e s in t h e a g e in w h i c h w e 
l ive . 

If w e c o n s i d e r t r a d i t i o n a l v a l u e s y s t e m s , I t h i n k t h e r e 
a r e t h r e e p r i n c i p a l s t r e n g t h s t h a t a r e a s s o c i a t e d w i t h t h o s e 
v a l u e s y s t e m s . F i r s t o f a l l t h e r e is a c e r t a i n e m p h a s i s o n 
security. S e c u r i t y - t h a t is s o m e t h i n g t h a t is s a d l y l a c k i n g in 
o u r o w n c i v i l i z a t i o n a n d c u l t u r e . T h e s e c u r i t y c a m e f r o m 
c e r t a i n b a s i c r e l a t i o n s h i p s . T h e f a m i l y , t h e w h i c h w e r e c e n 
t ra l to t h e life of t h e c o m m u n i t y a t t h a t t i m e . 

T h e s e w e r e o v e r l a p p i n g a n d i n t e r l o c k i n g r e l a t i o n s h i p s 
t h a t i m p a r t e d m e a n i n g a n d s u b s t a n c e t o l i fe. In t i m e s of 
t r o u b l e t h e r e w e r e p e o p l e to fa l l b a c k u p o n . T h e r e w e r e 
p e r s o n s w h o s e g u i d a n c e w a s f o r t h c o m i n g a n d t h e r e w e r e 
in-bui l t s a f e g u a r d s t h a t s u s t a i n e d s o c i a l l ife a t t h a t t i m e . N o w 
t h o s e a r e t h e a r e a s in w h i c h m o d e r n l i fe is v u l n e r a b l e . P r e 
c i s e l y b e c a u s e of t h e a b s e n c e o f t h o s e s u p p o r t s , a n d p r o p s 
a n d s a f e g u a r d s . S o t h e f irst t h e m e is s e c u r i t y . T h e t r a d i 
t i o n a l v a l u e s w e r e b u t t r e s s e d , t h e y w e r e fo r t i f i ed a n d s u s 
t a i n e d b y a n e m p h a s i s o n s e c u r i t y . 

S e c o n d l y , t h e r e w a s a s e n s e of balance. T h e r e w a s 
a p e r c e p t i v e e q u i l i b r i u m t h a t w a s a c h i e v e d . I t h i n k t h a t is 
e q u a l l y i m p o r t a n t . M a n ' s c o n q u e s t o f n a t u r e w a s a l w a y s 
t e m p e r e d b y a c e r t a i n m o d e r a t i o n , a c e r t a i n r e s t r a i n in t h e 
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exploitation of the resources of nature. There was a recog
nition of the sanctity the environment, an acknowedgement 
that natural resources could not be tapped and exploited 
beyond the point without inflicting irretrievable damage on 
the heritage to which we are heirs. 

By all means there was a readiness to benefit from 
the exploitation of the physical environment, but it was done 
in a manner that was restrained, with some thoughts for 
posterity. So there were conflicting interests and the alance 
was perceptively struck between these competing forces. 
That is the second element that I would identify in tradi
tional values the merit of balance. 

The third hall mark which I would identify in a tradi
tional value system is that of contentment. People were 
generally content with their lot in life. There was not an over
weening desire to extend oneself, to expand the horizons 
of achivevment in such a manner as to stultify one's own 
initiatives. Today, we live in a world where we are striving to 
achieve more and more. We want more and more material 
goods most of which we do not need, and most of which we 
lack the resources to pay for. 

two and a half years ago. I refer to the Margo case, where 
the High Court of Australia had to consider the question 
whether, when the European settlers came to Australia, the 
land that they found was resnulleus, that is, a land that did 
not belong to anybody at all and was available for occupa
tion and acquisition. Does that constitute a fresh point of 
departure in the acpuisition of title to land? 

In other words, does a modern legal system recog
nize that the people who inhabited those lands during the 
period prior to the arrival of the European settlers did not 
enjoy and kind of security of tenure in respect of that 
land.They had no title that was capable of recognition by 
law and the European settlers were in a position to move in 
and to tarde that land as though it belonged to them by 
virtue of conquest and acquisition. 

In what is perhaps one of the most striking judicial 
derelopments in Australia during the last decade, the ma
jority of the High Court held that this was not a permissible 
construction of law because the aboriginal people did have 
tenure in respect of their land which was fully recognised by 
the contemporary legal system. Consequently the Western 

There is a harking back to traditional values, the lifestyle of indigenous people's, 
their belief systems, what sustasined their lifestyle, the things that they held to 
be sarosanct. 

It is a rat race. There is so much strain, so much 
tension. What is lacking is the inner spirit of well being, of 
contentment. Now that is something that traditional value 
systems enjoyed in abundant measure. 

Accumulative impact of these values - balance, con
tentment, and security - gave a certain distinctive quality 
and character to traditional values. I think those can be rec
ognized as an antithesis to the kind of values that pervade 
contemporary civilization. All this probably has happened 
because we have been continually moving away from na
ture. That, I think, is a fundamental problem. 

Recently the international community and indeed in
ternational orgnizations under the aegis of the United Na
tions have been focusing upon ways and means of restor
ing, at least in part, osme of this stability that was charateristic 
of traditional civilizations, the civilizations that are associ
ated with indigenous peoples. Convention 169 of the Inter
national Labour Organization is an example of that trend. 
The pith and substance of that resolution is to emphasize 
that indigenous people are entitled to certain inalienable 
rights including control of their resources, dominion re
sources. That I think has been one of the problems that the 
modern world has begun to grapple with. 

An instance of that relates to systems of land tenure 
which were entrenched among indigenous people. I do not 
Know how many of you are familiar with a very cilebrated 
decision that was handed by the High Court of Australia -
that is the most exalted judicial tribunal in Australia about 

settlers did not acquire good title in respect of some of these 
lands. Now this has become a very volatile political prob
lem in Australia at the present time. Prime Minister Paul 
Keating is struggling to give expression to some of the prac
tical implications of that judgement in the teeth of very vig
orous opposition. 

There has been a great deal of agitation in Australia 
on these lines. Does this mean that the white settlers can 
be dispossessed from some of their lands? Will there be 
confusion with regard to title to land as a consequence of 
the recognition of the rights of aboriginal people? Can the 
whites be thrown out of their lands in view of the decision 
that was handed down by the High Court of Australia? Now 
some of these issues have arisen but the incumbent gov
ernment of Austraila has had the courage and the fortirude 
to uphold some of the principles embodied in this decision 
pronounced by the High Court of Australia. 

There has been similar developments which are re
flected in pronouncements by international tribunals, an 
example is the judgement by Justice Weeramanthry, a Sri 
Lankan who now sits on the International Court of Justice in 
Nauru arbitration. Nauru is a small Pacific island and the 
people of that country sought legal redress. They claimed 
compensation from an international tribunal for the mas
sive mismanagement of their resources and the actions of 
colonial powers in exploiting the natural resources of that 
country to the detriment of the indigenous population Nauru. 
It was established that large quantities of phosphate had 
been removed from Nauru. 
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T h e p e o p l e o f t h e c o u n t r y h a d b e e n d e p r i v e d o f t h e i r 
n a t u r a l w e a l t h a n d it w a s h e l d t h a t t h e y w e r e e n t i t l e d t o s u b 
s tan t i a l c o m p e n s a t i o n b y w a y o f l e g a l r e d r e s s fo r t h e w r o n g s 
t h a t h a d b e e n in f l i c ted u p o n t h e m . S o t h o s e d e v e l o p m e n t s 
h a v e o c c u r r e d b o t h a t t h e n a t i o n a l l e v e l a n d a t t h e i n t e r n a 
t i o n a l l e v e l . 

N o w let u s c o n s i d e r s o m e o f t h e r igh ts t h a t a r e i m 
p o r t a n t t o i n d i g e n o u s p e o p l e a n d t h e w a y s in w h i c h t h e s e 
h a v e b e e n r e c o g n i s e d b y c o n t e m p o r a r y l e g a l s y s t e m s . It is 
i m p o r t a n t t o r e c o g n i s e h e r e t h a t v a l u e s a n d a t t i t u d e s v a r y . 
W e s h o u l d n o t a s s u m e t h a t o u r a p p r o a c h is t h e o n l y p o s 
s i b l e a p p r o a c h , t h a t n o t h i n g e l s e is r a t i o n a l o r l o g i c a l . 

A b o u t f i v e y e a r s a g o , I g a v e a s e r i e s of l e c t u r e s in 
t h e U n i v e r s i t y o f P a p u a N e w G u i n e a in P o r t M o r e s b y , a n d 
in t h e c o u r s e of m y v is i t t o P a p u a N e w G u i n e a I l e a r n t s o m e 
v e r y i n t e r e s t i n g t h i n g s a b o u t t h e l e g a l s y s t e m of P a p u a N e w 
G u i n e a w i t h p a r t i c u l a r r e f e r e n c e t o t h e i r a t t i t u d e s t o l a n d 
t e n u r e . 

I n P a p u a N e w G u i n e a , o f c o u r s e , t h e r e is a s u b s t a n 
t ia l a b o r i g i n a l p o p u l a t i o n a n d t h e y a r e v e r y s e n s i t i v e t o t h e 
r igh ts of i n d i g e n o u s p e o p l e . T h e c o r n e r s t o n e o f t h e i r s y s 
t e r n of l a n d t e n u r e is c o l l e c t i v e o w n e r s h i p . L a n d is n o t o w n e d 
b y i n d i v i d u a l s . It b e l o n g s t o a t r i b e or t o a c o m m u n i t y a n d it 
is n o t m e r e l y a m a t t e r o f m o r a l o b l i g a t i o n b u t a m a t t e r of 
m a n d a t o r y a n d e n f o r c e a b l e o b l i g a t i o n , t h a t t h e m o r e v u l 
n e r a b l e , t h e m o r e d i s a d v a n t a g e d m e m b e r s o f t h e t r i b e a r e 
e n t i t l e d to b e s u p p o r t e d b y t h e m o r e a f f l u e n t p e o p l e b e 
l o n g i n g t o t h a t t r i b e . 

T h e r e is t h e c o n c e p t , t h e r e is t h e n o t i o n t h a t l a n d is 
h e l d in t rus t . L a n d is n o t s o m e t h i n g t h a t y o u o w n a b s o l u t e 
ly. Y o u c a n u s e it, y o u c a n a b u s e it, y o u c a n e x p l o i t it in 
w h a t e v e r w a y y o u l i ke . T h a t is e s s e n t i a l l y a W e s t e r n c o n 
c e p t t h a t g o e s b a c k t o t h e R o m a n l a w , t h e n o t i o n t h a t t h e r e 
is n o a b u s e p o s s i b l e . It is y o u r s t o d o w i t h a s y o u p l e a s e . 
T h a t is a W e s t e r n c o n c e p t w h i c h h a s its r o o t s in R o m a n 

j u r i s p r u d e n c e . B u t c e r t a i n E a s t e r n l e g a l s y s t e m s w h i c h a r e 
fo r t i f i ed b y i n d i g e n o u s t r a d i t i o n s a p p r o a c h t h e s e p r o b l e m s 
f r o m a t o t a l l y d i f f e r e n t p e r s p e c t i v e . L a n d is s o m e t h i n g t h a t 
y o u r e c e i v e f r o m G o d b y w a y o f t r u s t . 

It is y o u r s t o h a n d l e f o r t h e t i m e b e i n g . B u t y o u a r e 
d u t y b o u n d t o u t i l ise t h o s e r e s o u r c e s in a m a n n e r t h a t is 
b e n e f i c i a l t o t h e c o m m u n i t y a t l a r g e . It is a s a c r e d t r u s t t h a t 
y o u a r e r e q u i r e d t o d i s c h a r g e . N o w t h a t is v e r y m u c h t h e 
e t h o s , t h e r a t i o n a l e o f l a n d t e n u r e in P a p u a N e w G u i n e a . 

T h e n le t u s t a k e t h e a t t i t u d e t o j u s t i c e . P r o f e s s o r 
G a n a n a t h O b e y s e k e r e in a r e c e n t w o r k of h is d e s c r i b e s 
s o m e o f h is e x p e r i e n c e s in t h e s o u t h e r n p a r t of S r i L a n k a . 
H e s a y s t h a t w h e n h e w e n t to K a t a r a g a m a . h e s p o k e to s o m e 
of t h e d e v o t e e s t h e r e a n d h e a s k e d t h e n , "If y o u h a v e a 
p r o b l e m , w h a t wi l l y o u d o ? W o u l d y o u s e e k t h e a s s i s t a n c e 
of t h e c o u r t s ? W i l l y o u t a k e y o u r p r o b l e m t o t h e j u d g e s of 
t h e e s t a b l i s h e d c o u r t s a n d wi l l y o u a s k t h e m t o h a n d d o w n 
a j u d g e m e n t t h a t wi l l p r o v i d e y o u w i t h a s o l u t i o n t o y o u r 
p r o b l e m ? " 

H e s a y s t h e m a j o r i t y o f t h e p e o p l e h e s p o k e to a n 
s w e r e d e m p h a t i c a l l y in t h e n e g a t i v e . T h e y w e r e h o r r i f i e d 
b y t h e s u g g e s t i o n t h a t t h e y s h o u l d i n v o k e t h e a s s i s t a n c e of 
t h e c o u r t s o f l a w . T h e y s a i d " N o , n o t a t a l l . W e w o u l d g r e a t l y 
p r e f e r t o s e e k t h e a s s i s t a n c e o f t h e G o d d e s s Ka l i . It is f r o m 
t h e G o d d e s s Ka l i t h a t w e wi l l e x p e c t re l ie f b e c a u s e t h e G o d 
d e s s wi l l u n d e r s t a n d o u r p r o b l e m a n d wi l l g i v e u s t h e re l ie f 
t h a t w e w a n t . 

T h e c o u r t s wi l l n o t u n d e r s t a n d . T h a t is a d i f f e r e n t 
w o r l d . D i f f e r e n t v a l u e s , d i f f e r e n t a s s u m p t i o n s . T h e r e is n o t h 
ing in c o m m o n b e t w e e n t h e m a n d u s a n d it w o u l d b e q u i t e 
f a n c i f u l a n d u n r e a l i s t i c t o e x p e c t t h e c o u r t s t o u n d e r s t a n d 
o u r p r o b l e m s a n d s o r t t h e m o u t in a p r a g m a t i c a n d s a t i s f y 
ing m a n n e r " . 

S o t h e r e is th is d e e p c y n i c i s m w h i c h c h a r a c t e r i s e s 
t h e a t t i t u d e s of o r d i n a r y p e o p l e t o t h e e s t a b l i s h e d c o u r t s of 
t h e R e p u b l i c . T h e r e is a c e r t a i n p e r c e i v e d s e n s e of a l i e n 
a t i o n f r o m t h e i r e x p e r i e n c e s a n d f r o m t h e i r p r io r i t i es of w h a t 
is i m p o r t a n t t o t h e m in l i fe. S o t h e r e is th is p r o c e s s o f a l i e n 
a t i o n w h i c h I t h i n k o n e n e e d s t o b e c o n s c i o u s of. 

T h e n t a k e a g a i n t h e t r a d i t i o n a l a t t i t u d e s t o g o v e r n 
m e n t a n d t o po l i t i ca l c u l t u r e . T h o s e w h o b e l i e v e in t h e f r e e 
d o m of t h e i n d i v i d u a l a n d t h e n e e d to p r e s e r v e a n d to d e 
v e l o p t h a t s e n s e of f r e e d o m g e n e r a l l y e n d e a v o u r t o d o t h a t 
in k e e p i n g w i t h W e s t e r n po l i t i ca l c u l t u r e b y e v o l v i n g a s y s 
t e m or c h e c k s a n d b a l n c e s . 

T h e a s s u m p t i o n t h a t w e m a k e s o r e a d i l y is t h a t f r e e 
d o m is s y n o n y m o u s w i t h c h e c k s a n d b a l a n c e s t h a t a r e p a r t 
a n d p a r c e l of a po l i t i ca l s y s t e m . W e b e l i e v e w i t h L o r d A c 
t i o n t h a t p o w e r c o r r u p t s a n d a b s o l u t e p o w e r c o r r u p t s a b s o 
lutely. S o w e b e l i e v e t h a t c o n c e n t r a t i o n of p o w e r in t h e h a n d s 
of a n i n d i v i d u a l o r a t r i b u n a l w o u l d n e c e s s a r i l y b e i n i m i c a l 
t o t h e c a u s e of f r e e d o m . 

W e t h e r e f o r e w a n t t o e n s u r e t h a t p o w e r is r e s t r i c t e d , 
it is c i r c u m s c r i b e d , a n d it is c u r t a i l e d . T h a t is v e r y m u c h o u r 
a p p r o a c h to t h i n g s . B u t t h a t is n o t t h e a p p r o a c h of i n d i g 
e n o u s p e o p l e . I n d i g e n o u s p e o p l e a s s u m e t h a t p o w e r 

b e l o n g s t o a k i n g , a ruler . 
T h a t is s o m e t h i n g t o t a l : it is s o m e t h i n g a b s o l u t e . It is 



n o t a m e n a b l e to r e s t r i c t i o n o r c u r t a i l m e n t . O f c o u r s e t h e r e 
a r e r e s t r i c t i o n s . B u t t h e s e a r e n o t r e s t r i c t i o n s t h a t a r e i m 
p o s e d e x t e r n a l l y . T h e s e a r e r e s t r i c t i o n s t h a t c o m e f r o m 
w i t h i n . T h e k i n g or t h e r u l e r is b o u n d b y c e r t a i n m a t t e r s 
w h i c h a r e p a r t o f h is c o n s c i e n c e a n d t h a t t h e r e s t r a i n t s t h a t 
a c c o m p a n y t h e e x e r c i s e of p o w e r a r e r e s t r a i n s t h a t a r i s e 
f r o m w i t h i n . T h e y a r e p a r t o f t h e p s y c h e of t h e ruler. 

T h e r e is t h i s s t o r y a b o u t t h e t r a d i t i o n a l T a m i l K i n g 
E l a r a w h o w a s a l w a y s a c c e s s i b l e t o h is p e o p l e a n d t h e i d e a 
w a s t h a t a n y p e r s o n w h o h a d a c o m p l a i n t to m a k e to t h e 
K i n g c o u l d g o to t h e K i n g ' s c h a m b e r a t a n y t i m e , r ing t h e 
b e l l , a n d te l l t h e k i n g a b o u t h i s p r o b l e m a n d r e d r e s s w o u l d 
b e p e r s o n a l l y g i v e n b y t h e r u l e r h i m s e l f . 

S o t h e r e is a b s o l u t e f a i t h in t h e b e n e v o l e n c e of t h e 
ruler, t h e n o t i o n of b e n e v o l e n t d e s p o t i s m . T h e b e n e v o l e n t 
d e s p o t d o e s n o t u s e h is p o w e r in a t y r a n n i c a l o r d i c t a t o r i a l 
m a n n e r . It is t e m p e r e d b y c e r t a i n q u a l i t i e s o f m e r c y a n d of 
g e n t l e n e s s . B u t t h o s e q u a l i t i e s a r e n o t e n j o y e d u p o n t h e 
ru le r b y a n y e x t e r n a l n o r m s . T h o s e a r e i n t e r n a l r e s t r a i n t s . 
T h a t to m y m i n d is t h e s i g n i f i c a n c e of t h e f u n d a m e n t a l c o n 
t ras t . 

M o d e r n j u r i s p r u d e n c e b e l i e v e s in t h e r e s t r i c t i o n of 
g o v e r n m e n t a l p o w e r b y i n v o k i n g e x t e r n a l n o r m s . T h e s e p a 
r a t i o n of p o w e r s , t h e r e s t r i c t i o n of t h e p o w e r s of t h e P r e s i 
d e n t o r of P a r l i a m e n t , j u s t i f i a b l e f u n d a m e n t a l r ights w h i c h 
a r e i n c o r p o r a t e d in c o n s t i t u t i o n a l i n s t r u m e n t s . T h e s e a r e 
al l e x t e r n a l f o r m s . B u t t r a d i t i o n a l v a l u e s of i n d i g e n o u s p e o p l e 
e m p h a s i s e s t h e i n t e r n a l c o n t e n t of t h o s e r e s t r a i n t s r a t h e r 
t h a n t h e e x t e r n a l l e v e r s . 

S o t h e s e a r e s o m e o f t h e c o n t r a s t s b e t w e e n m o d e r n 
a t t i t u d e s to j u s t i c e , to g o v e r n m e n t , t o t e n u r e of l a n d o n t h e 
o n e h a n d a n d t h e a s p i r a t i o n s o f i n d i g e n o u s p e o p l e s . N o w 
o n e m a t t e r t h a t w e s h o u l d a l w a y s b e s u s p i c i o u s of, I t h ink a 
s a f e g u a r d t h a t is v e r y e s s e n t i a l , i s t o r e f r a i n f r o m 
e n d e a v o u r i n g to i n c o r p o r a t e t h e s e v a l u e s m e c h a n i c a l l y into 
a m o d e r n s y s t e m . W e m u s t n o t f e e l t h e a b o r i g i n a l s , t h e in 
d i g e n o u s p e o p l e h a v e the i r o w n v a l u e s . T h e r e is s o m e v a l u e 
in t h o s e , t h e r e is s o m e m e r i t in t h o s e . O u r s y s t e m is 
d i f f e r e n t . 

W e h a v e t h e r f o r e to c a r v e o u t s o m e s o r t of n i c h e in 
o u r o w n s y s t e m to a c c o m m o d a t e t h e m . T h a t is w e s e e k to 
a c c o m m o d a t e t h e m in a p e r i p h e r y of o u r o w n s y s t e m . I don ' t 
th ink t h a t is a h e l p f u l p r e m i s e . T h i s h a s b e e n v e r y m u c h t h e 
a p p r o a c h in c o u n t r i e s l ike N e w Z e a l a n d , w h e r e t h e M a o r i s 
for e x a m p l e h a d h a d c e r t a i n r i g h t s c o n c e d e d to t h e m a n d a 
s u s t a i n e d a t t e m p t h a s b e e n m a d e to b r i n g t h e m into t h e 
s y s t e m , for e x a m p l e b y m e a n s o f q u o t a s . T h a t is v e r y m u c h 
a p a r t of g o v e r n m e n t a l p o l i c y in N e w Z e a l a n d a t t h e p r e s e n t 
t i m e . T h e n it c o m e . c t o a d m i s s i o n of c h i l d r e n to s c h o o l s or 
to u n i v e r s i t i e s , r e c r u i t m e n t to t h e p u b l i c s e r v i c e , a n d o t h e r 
s u c h b e n e f i t s . T h e r e is a c e r t a i n q u o t a of p l a c e s t h a t t e n d 
to b e r e s e r v e d fo r M a o r i s . 

N o w t h e a s s u m p t i o n t h a t th is is a f o r m of r e v e r s e 
d i s c r i m i n a t i o n or ' a f f i r m a t i v e a c t i o n ' a s it is c a l l e d in A m e r i 
c a n j u r i s p r u d e n c e . T h e a s s u m p t i o n is t h a t t h e s e a r e p e o p l e 
w h o h a v e n o t h a d t h e b e n e f i t s a n d t h e a d v a n t a g e s t h a t a r e 
a v a i l a b l e to t h e res t of t h e p o p u l a t i o n . S o y o u m u s t not j u d g e 
t h e m b y t h e s a m e s t a n d a r d . Y o u h a v e to r e c o n g n i s e t h a t 
t h e y h a v e a s p e c i a l c l a i m b e c a u s e o f t h e h i s t o r i c a l i n j u s t i c e 

t h a t t h e y h a v e s u f f e r e d . 
N o w t h a t is , I t h i n k , a s e r f - d e f e a t i n g p o i n t of v i e w - i n 

t h e first p l a c e it s m a c k s of c o n d e s c e n s i o n . Y o u a r e n o t g o o d 
e n o u g h , b u t w e w i l l m a k e r o o m f o r y o u b e c a u s e w e 
r e c o g n i s e t h a t w e o w e y o u s o m e t h i n g . Y o u h a v e s u f f e r e d 
s o m u c h in t h e p a s t a n d to a l l o w y o u , t o e n a b l e y o u to b e t 
t e r y o u r o w n c o n d i t i o n in l i fe, w e wi l l m a k e t h e s e fac i l i t ies 
a v a i l a b l e t o y o u , a l t h o u g h y o u a r e n o t in a p o s i t i o n to c o m 
p e t e w i th t h e o t h e r s e c t i o n s of s o c i e t y o n t h e b a s i s of equal i ty . 
It c a n n o t b e a c h i e v e d , it c a n n o t b e a c c o m p l i s h e d o n t h e 
b a s i c of qua l i ty , b u t w e wi l l m a k e s p e c i a l c o n c e s s i o n s to 
y o u a n d w e wi l l a c c o m m o d a t e y o u a l t h o u g h , in f a c t , y o u 
a r e f o u n d t o b e l a c k i n g . 

N o w I t h i n k t h a t is d e s t r u c t i v e , It e r o d e s s e l f - c o n f i 
d e n c e a n d s e l f - e s t e e m a n d for t h a t r e a s o n I th ink q u o t a s 
a r e not r e a l l y a c c e p t a b l e f r o m t h e s t a n d p o i n t of pol icy . 

T h e r e a r e o t h e r o b j e c t i o n s to a s y s t e m of q u o t a s . A s 
t h e M a o r i s b e g i n to b e e d u c a t e d , it m a y w e l l b e t h a t t h e 
t i m e wil l c o m e t h e y c a n g a i n fo r t h e m s e l v e s m o r e t h a n t h e 
a l l o t t e d p l a c e s , t h e n u m b e r of p l a c e s y o u t h a t a l lo t in t e r m s 
of t h e q u o t a s t h a t y o u d e t e r m i n e a s b e i n g a p p r o p r i a t e to 
fulfil the i r n e e d s . S o t h e q u o t a s y s t e m , a l t h o u g h i n t e n d e d to 
b e n e f i t t h e m or ig ina l ly , m a y in t h e f u l l n e s s o f t i m e a c t u a l l y 
o p e r a t e to t h e i r d i s a d v a n t a g e . 

S o t h e r e a r e m a n y r e a s o n s w h y t h e q u o t a s y s t e m 
c a n n o t b e rea l l y b e c o m m e n d e d in t e r m s of pol icy. B u t a g a i n 
t h e w h o l e a p p r o a c h t h a t is r e f l e c t e d in t h e q u o t a s y s t e m is 
o p e n to c o g e n t c r i t i c i s m o n t h e b a s i s t h a t t h e o b j e c t i v e of 
t h a t m e t h o d is to b r i n g t h e s e p e o p l e into o u r s y s t e m . T h e 
a s s u m p t i o n is t h a t o u r s y s t e m is b e s t . 

It is w h a t w o u l d p r o v i d e t h e a n s w e r to t h e n e e d s of 
c o n t e m p o r a r y s o c i e t y : h e r e a r e t h e s e p e o ; l e o n t h e f r i n g e s . 
W e n e e d to a c c o m m o d a t e t h e m a n d w e wi l l d e v i s e t h e s e 
art i f ic ial m e t h o d s to a c c o m m o d a t e t h e m w i t h i n o u r o w n s y s 
t e m . I d o n ' t th ink t h a t is a n a c c e p t a b l e p o i n t of d e p a r t u r e . 

O n e o t h e r p o i n t w h i c h I w i s h to m a k e is th is , t h a t 
m a n y of t h e s e p r o b l e m s t h a t w e e n c o u n t e r in t h e w o r l d to 
d a y a r i s e f o r m t o o s t r o n g a c e n t r a l i s i n g t e n d e n c y . H i s t o r i c a l 
a n d a n t h r o p o l o g i c a l r e s e a r c h in o u r o w n c o u n t r y h a s s h o w n 
t h a t o u r l i f e s t y l e s p r i o r t o t h e t a n k c i v i l i z a t i o n o f 
A n u r a d h a p u r a a n d P l o n n a r u w a , t h a t o u r c iv i l isat ion w a s v e r y 
m u c h a m i c r o - c i v i l i z a t i o n . T h e r e w e r e little h a m l e t s in di f fer-



e n t p a r t s o f t h e c o u n t r y a n d t h e i r c u l t u r e a n d t h e i r v a l u e s 
w e r e d i f f e r e n t . 

T h e y d i f f e r e d s i g n i f i c a n t l y f r o m h a m l e t t o h a m l e t . 
T h e r e r e a l l y w e r e n o t p a t t e r n s o f l i fe a n d t h o u g h t w h i c h 
e m b r a c e d l a r g e c o m m u n i t i e s . A l l t h e s e c h a n g e d w i t h t h e 
d e v e l o p m e n t of r o a d s , c a n a l s a n d w a t e r w a y s , t h e a d v e n t 
of w e s t e r n c iv i l i za t ion w i t h al l its s e c o n d a r y i n f l u e n c e s . T h e r e 
w a s a v e r y s i g n f i c a n t c e n t r a l i z i n g t e n d e n c y . If w e a r e t o 
a r r i v e a t a r e a l i s t i c s o l u t i o n w e m u s t a p p r o a c h t h e p r o b l e m 
in a d i f f e r e n t w a y r e c o g n i s i n g t h a t c e n t r a l i s i n g t e n d e n c i e s 
n e c e s s a r i l y h a v e t h e i r l i m i t a t i o n s . W h a t a r e t h e m a t t e r s t h a t 
t h e p e o p l e o f t h e g r a s s r o o t s l e v e l in t h e i r o w n v i l l a g e c o m 
m u n i t i e s c a n a d e q u a t e l y h a n d l e fo r t h e m s e l v e s ? W h a t a r e 
t h e m a t t e r s t h a t t h e y c a n d e a l w i t h a n d e v o l v e s a t i s f a c t o r y 
s o l u t i o n s ? 

T h e r e wi l l b e c e r t a i n c a t e g o r i e s of m a t t e r s w h i c h d o 
n o t l e n d t h e m s e l v e s to t r e a t m e n t in t h a t m a n n e r a t t h a t l e v e l . 
T h o s e m a t t e r s y o u h a n d o v e r t o t h e n e x t tier, t h e n e x t l e v e l . 
W h a t c a n n o t b e d o n e a t t h e G a m s a b h a l e v e l o r t h e v i l l a g e 
c o u n c i l l e v e l , y o u h a n d o v e r to t h e P r a d e s h i y a S a b h a w h i h 
t h e n e x t l e v e l . F r o m t h e P r a d e s h i y a S a b h a y o u g o u p t h e 
P r o v i n c i a l C o u n c i l . 

F r o m t h e P r o v i n c i a l C o u n c i l to t h a n a t i o n a l P a r l i a m e n t 
a n d s o o n . T h a t t o m y m i n d is a m u c h m o r e r e a l i s t i c , a 
m u c h m o r e p r a g m a t i c e x e r c i s e in d e v o l u t i o n of p o w e r . I th ink 
t h a t is t h e m e t h o d o l o g y t h a t is v e r y m u c h r e f l e c t e d in t h e 
a t t i t u d e s a n d v a l u e s of i n d i g e n o u s p e o p l e . A n d t h a t is a 
v e r y v a l u a b l e l e s s o n t h a t w e c a n l e a r n f o r m t h e en t i r i t y of 
the i r e x p e r i e n c e . T h a t I t h i n k is a n i m p o r t a n t p o i n t . 

T h e n it is a l s o n e c e s s a r y t o f o c u s u p o n t h e r o l e of 
t h e m e d i a . W e l ive of c o u r s e , in a n a g e of t e c h n o l o g y a n d 
w e h a v e a b u n d a n t i n f o r m a t i o n a v a i l a b l e to u s . T h e r e c e n t 
d e v e l o p m e n t s c o n n e c t e d w i t h i n t e r n e t a r e f a c i n a t i n g , t h e y 
a r e i n d e e d n o v e l a n d t h e y c o u l d n o t h a v e b e e n c o n t e m 

p l a t e d e v e n t w o d e c a d e s a g o . B u t w h a t is l a c k i n g is e x p e r 
t i s e t o d e a l w i t h , t o a n a l y z e , t o s y n t h e s i z e t h e l a r g e v o l u m e 
of i n f o r m a t i o n t h a t is a v a i l a b l e t o u s . A n d a l s o r e l e v a n t in 
t h a t r e g a r d is t h e r o l e o f t h e b u r e a u c r a c y . 

W e h a v e a h i g h l y c e n t r a l b u r e a u c r a c y a n d w h a t e v e r 
w e a r e a b l e t o a c h i e v e in r e g a r d t o t h e p r o t e c t i o n of t h e 
r i g h t s o f i n d i g e n o u s p e o p l e , w i l l b e a r e a l i t y o n l y if t h e 
b u r e a c r a c y is s u f f i c i e n t l y s e n s i t i s e d . W h a t w e n e e d is a 
s e n s i t i v e b u r e a u c r a c y , b u t t h a t is p r e c i s e l y w h a t is l a c k i n g 
in m a n y p a r t s a t t h e w o r l d o f t h e p r e s e n t t i m e . 

S o t h o s e a r e s o m e o f i n f i r m i t i e s a n d t h e d e f i c e n c i e s 
of w h i c h w e s h o u l d b e a c u t e l y c o n s c i o u s . If w e a r e in e a r 
n e s t a b o u t p r o t e c t i n g t h e r ights of i n d i g e n o u s p e o p l e s , I th ink 
w e m u s t a l s o r e c o g n i s e t h e s a n i t y o f c u s t o m a r y l a w . If y o u 
a r e i n t e r e s t e d in t h e r i g h t s o f i n d i g e n o u s p e o p l e s a n d t h e 
l e g a l l a n d s c a p e , it is a b s o l u t e l y e s s e n t i a l t h a t c u s t o m a r y 
l e g a l s y s t e m s s h o u l d b e p r o t e c t e d . 

I n o u r o w n c o u n t r y w e h a v e in m a n y m a t t e r s o f s t a t u 
t o r y r e g i m e t h a t e x i s t s in j u x a t p o s i t i o n w i t h t h e c u s t o m a r y 
l a w s . W e h a v e t h e K a n d y a n l a w , w e h a v e t h e T h e s a v a l a m y , 
w e h a v e e l e m e n t s o f M u s l i m l a w t h a t r e g u l a t e m a t t e r s s u c h 
a s m a r r i a g e c u s t o m s , r i g h t s o f s u c c e s s i o n . T h e n , r i g h t s in 
r e s p e c t of l a n d . 

T h e s e a r e a l l m a t t e r s t h a t a r e r e g u l a t e d b y c u s t o m 
a r y l e g a l s y s t e m s t h a t a p p l y t o d i f f e r e n t s e c t i o n s of t h e p o p u 
l a t i o n . T h e r e a r e a l s o s t a t u t o r y p r o v i s i o n s w h i c h c a n b e in 
v o k e d b y a n y s e c t i o n o f t h e c o m m u n i t y . F o r e x a m p l e , a 
K a n d y a n or a p e r s o n s u b j e c t i v e t o T h e s e v a l a m y c a n m a r r y 
u n d e r t h e G e n e r a l M a r r i a g e s O r d i n a n c e . 

W e h a v e a g e n e r a l s t a t u t e c a l l e d a G e n e r a l M a r r i a g e s 
O r d i n a n c e , a n y p e r s o n w h o m a y b e s u b j e c t t o a p r i n c i o l e , 
to a r e g i m e of c u s t o m a r y l a w , c a n r e p u d i a t e t h a t l a w . H e is 
c a p a b l e of r e p u d i a t i n g t h e c u s t o m a r y l a w a n d h e c a n c h o o s e 
i n s t e a d to b e g o v e r n e d b y t h e p r o v i s i o n s of a s t a t u t e t h a t 
h a s g e n e r a l a p p l i c a t i o n . 

S o t h e r e is r e a l l y a c h o i c e of l a w . T h e r e is , a s it w e r e , 
a n i n t e r n a l con f l i c t of l a w s w i t h i n t h e n a t i o n a l l e g a l s y s t e m . 
It is n e c e s s a r y t o p r o t e c t a n d t o p r e s e r v e t h e s e s p h e r e s of 
o p e r a t i o n of c u s t o m a r y l a w s a n d t o e n s u r e t h a t s t a t u t e l a w 
d o e s n o t m a k e u n w a r r a n t e d i n r o a d s in to t h e c u s t o m a r y 
s y s t e m s t h a t a r e a p p l i c a b l e . A n d t h a t c a n b e i l l u s t r a t e d in 
m a n y w a y s b o t h in r e g a r d t o t h e s u b s t a n t i v e l a w a n d in 
r e g a r d to p r o c e d u r a l l a w . 

T h e i n d i g e n o u s s y s t e m s p l a y d o w n a s m u c h a s p o s 
s ib le t h e c o h e s i v e e l e m e n t of l a w . T h e y b e l i e v e v e r y m u c h 
in m e t h o d s of c o n c i l i a t i o n a n d a r b t r a t i o n . A t t h e l o w e s t l e v e l , 
t h e v i l l a g e e l d e r s wi l l g e t t o g e t h e r , p e o p l e w h o a r e r e s p e c t e d 
in c o m m u n i t y wi l l e n d e a v o u r t o r e s o l v e t h e s e p r o b l e m s in a 
s p e e d y a n d a m i c a b l e m a n n e r , in m a n n e r t h a t is a c c e p t a b l e 
to b o t h p a r t i e s to t h e d i s p u t e . 

A n d y o u p r o c e e d l i ke t h a t f r o m t e a r to t ier to t ier a n d 
it is o n l y t h e m o s t c o m p l e x c a s e s w h i c h a r e n o t c a p a b l e of 
r e s o l u t i o n b y a n y o t h e r m e t h o d t h a t g o u p t o h i g h e s t j u d i c i a t 
t r i b u n a l in t h e c o u n t r y . B u t S r i L a n k a t h e y g o to t h e S u 
p r e m e C o u r t a s a c o u r t o f f i rst i n s t a n c e r a t h e r t h a n a s a 
c o u r t o f f ina l i n s t a n c e . W e h a v e n o t a p p l i e d a n y s y s t e m of 
a r b i t r a t i o n or c o n c i l a t i o n a t a l l a n d w e a r e v e r y m u c h w e d 
d e d t o a n a d v e r s a r i a l t r a d i t i o n . T h e w h o l e of o u r l e g a l s y s 
t e m is v e r y a d v e r s a r i a l in c o n t e n t a n d c o m p l e x i o n . 



N o w t h a t a g a i n is a d r a m a t i c c o n t r a s t to t h e a t t i u d e s 
f o i n d i g e n o u s p e o p l e s a n d t h e b a s i s o n w h i c h t h e i r l e g a l 
a n d j u d i c i a l s y s t e m is c o n s t r u c t e d . It s e e m s to b e q u i t e r i 
d i c u l o u s t o a p p l y t h e a d v e r s a r i a l s y s t e m in t y p i c a l c a s e s 
r e l a t i n g to t h e v i o l a t i o n of f u n d a m e n t a l r ights . T h e a d v e r s a r i a l 
s y s t e m w o r k s w e l l e n o u g h in s i t u a t i o n s w h e r e t h e t w o par 
t i e s a r e m o r e o r l e s s e v e n l y m a t c h e d in t e r m s s t r e n g h t s 
a n d r e s o u r c e s . 

B u t if y o u h a v e , o n t h e o n e h a n d , t h e al l p o w e r f u l 
s t a t e a n d , o n t h e o t h e r h a n d , a p o o r v i l l a g e r w h o c o m p l a i n s 
of h a r a s s m e n t b y t h e p o l i c e a n d t h e n y o u e x p e c t to a p p l y 
a n a d v e r s a r i a l s y s t e m , it is o b v i o u s t h a t t h e r e s u l t s wil l b e 
f a r f r o m i m p r e s s i v e . 

T o d a y o u r a p p r o a c h is t h a t t h e p e r s o n w h o c o m p l a i n s 
of a n i n f r i n g e m e n t of h is f u n d a m e n t a l r ights m u s t u n d e r 
t a k e t h e b u r d e n o f e s t a b l i s h i n g h i s c a s e . H e m u s t c o l l e c t all 
t h e n e c e s s a r y d o c u m e n t s f r o m t h e f i l es , h e m u s t p r o d u c e 
t h e n e c e s s a r y w i t n e s s e s , h e m u s t m a k e t h e n e c e s s a r y af
f i d a v i t s a v a i l b l e t o t h e c o u r t s a n d it is for h i m to e s t a b l i s h in 
t h e i r e n t i r e t y t h e e l e m e n t s of h is c a s e . T h a t is o b v i o u s l y a 
f u t i l e u n d e r t a k i n g . 

It is n o t s o m e t h i n g t h a t h e is c a p a b l e of d o i n g a t al l 
b e c a u s e h e f i n d s h i m s e l f p i t t e d a g a i n s t t h e a l m o s t u n l i m 
i t ed r e s o u r c e s w h i c h a r e a t t h e d i s p o s a l of t h e s t a t e . S o th is 
w h o l e t r a d i t i o n of a d v e r s a r i a l j u r i s p r u d e n c e w h i c h w e h a v e 
u n c r i t i c a l l y a p p l i e d in a l l s p h e r e s is s o m e t h i n g t h a t h a s d e 
p r i v e d a g r e a t p a r t of o u r j u d i c i a l s y s t e m of m e a n i n g a n d 
s u b s t a n c e . 

A n d t h a t is c e r t a i n l y a d e f i c i e n c y t h a t i n d i g e n o u s 
p e o p l e h a v e a v o i d e d c o n s c i o u s l y s t u d i e d l y in f o r m u l a t i n g 
t h e b a s i s of t h e i r o w n l e g a l a n d j u d i c i a l s y s t e m . If y o u e x 
a m i n e t h e c h a r a c t e r of a n i n d i g e n o u s l e g a l s y s t e m , y o u wil l 
f ind t h a t t h e p r i n c i p l e s a r e v e r y s i m p l e , u n s o p h i s t i c a t e d , lack
ing in c o m p l e x i t y . 

In m o s t i n d i g e n o u s l e g a l s y s t e m s t h e b a s i s of t h e 
l a w of c o n t r a c t is s i m p l y t h e p r i n c i p l e t h a t y o u r w o r d is s a 
c r e d . If y o u g i v e t h e o t h e r p e r s o n y o u r w o r d t h e n y o u a r e 
l i a b l e of t h e r e is a n y i n f r a c t i o n a n y v i o l a t i o n or i n f r i n g e m e n t 
of y o u r p r o m i s e . L a t e r l e g a l s y s t e m s , e s p e c i a l l y t h e l e g a l 
s y s t e m s i n s p i r e d b y t h e w e s t e r n t r a d i t i o n , t o o k o n a c e r t a i n 
d i m e n s i o n t h a t is e n t i r e l y l a c k i n g in t h e t r a d i t i o n a l or ind ig 
e n o u s l e g a l s y s t e m s . 

F o r e x a m p l e , t h e E n g l i s h l a w a d o p t e d t h e c r i te r ion of 
c o n s i d e r a t i o n . I d o n ' t w a n t t o g o in to t e c h n i c a l i t i e s , bu t c o n 
t r a s t i n g p r i m i t i v e a n d i n d i g e n o u s l e g a l s y s t e m s a i d : all t h a t 
is n e c e s s a r y to m a k e y o u r p r o m i s e e n f o r c e a b l e is p r o o f t h a t 
y o u i n t e n d e d to b e b o u n d . Y o u m a d e a s o l e m n p r o m i s e by 
w h i c h y o u i n t e n d e d to b e b o u n d a n d w i t h o u t a n y t h i n g m o r e 
t h a t is s u f f i c i e n t to m a k e y o u l i a b l e if y o u b r e a k y o u r p r o m 

ise . T h a t is al l t h a t is i m p o r t a n t . T h e i n t e n t i o n to b e b o u n d 
by t h e p r o m i s e t h a t y o u h a v e o f f e r e d to t h e o t h e r c o n t r a c t 
ing p a r t y . In t h e p r i v m t i v e l e g a l s y s t e m t h a t is s u f f i c i e n t to 
m a k e a c o n t r a c t e n f o r c e a b l e . 

N o t s o u n d e r E n g l i s h j u r i s p r u d e n c e w h e r e a p r o m i s e 
is e n f o r c e a b l e o n l y if it is b u t t r e s s e d b y t h e c o n c e p t of c o n 
s i d e r a t i o n . T h a t is, if I g i v e y o u a p r o m i s e , y o u c a n s u e m e 
o n t h a t p r o m i s e o n l y if y o u h a v e g i v e n m e s o m e t h i n g of 
v a l u e in r e t u r n for m y p r o m i s e to y o u . T h a t is t h e p a s s i n g of 

c o n s i d e r a t i o n . T h e t r a n s f e r o f s o m e t h i n g t h a t is of p e c u n i 
a r y o r m o n e t a r y v a l u e . T h a t is in t r ins ica l ly a n E n g l i s h c o n 
c e p t t h a t is p a r t a n d p a r c e l of t h e E n g l i s h c o m m o n l a w t r a 
d i t ion . It h a s n o e q u i v a l e n t , n o p a r a l l e l in a n i n d i g e n o u s le 
g a l s y s t e m . 

S o a s y o u m o v e a w a y f r o m n a t u r e , a s y o u m o v e a w a y 
f r o m b a s i c m o r a l i t y , a s y o u m o v e a w a y f r o m t h e a t t r i b u t e s 
of h u m a n n a t u r e , y o u f i n d y o u r s e l f e m b r o i l e d in c o m p l e x i 
t i es w h i c h d e f e a t t h e v e r y p u r p o s e s o f t h e l e g a l s y s t e m . I 
th ink t h a t is a rea l i t y t h a t w e n e e d to b e c o n s c i o u s of w h e n 
w e e v a l u a t e t h e c h a r a c t e r of i n d i g e n o u s l e g a l s y s t e m s in 
c o m p a r i s o n w i t h c o n t e m p o r a r y l e g a l s y s t e m s . 

T o m y m i n d t h e f u n d a m e n t a l c o n c e p t t h a t is e m b o d 
ied in t r a d i t i o n a l s y s t e m s of l a w a n d m o r a l i t y is j u s t t h i s . 
T h e R o m a n ju r is ts p u t it in a p a r t i c u l a r l y c o n v i n c i n g w a y 
w h e n t h e y s p o k e of t h e c o n c e p t e x a e q u o e t b o n o . T h a t is 
a n e q u i t a b l e j u r i s d i c t i o n . E n g l i s h l a w in d u e c o u r s e s p o k e 
of equ i ty . T h a t is t h e i d e a t h a t y o u wi l l d o g o o d , y o u wi l l d o 
n o h a r m a n d th is e q u i t a b l e d o c t r i n e w a s u t i l i sed to fill a n y 
g a p s in t h e e x i s t i n g law. 

T o d a y t a k e t h e t r a d i t i o n a l l a w of J a p a n , In r e g a r d to 
t h e w h o l e of l a b o u r r e l a t i o n s , J a p a n e s e l a b o u r l a w e v e n 
t o d a y h a s th is l a r g e e q u i t a b l e c o n t e n t . T h e w h o l e r e l a t i o n 
s h i p b e t w e e n t h e e m p l o y e r a n d e m p l o y e e is s t r o n g l y per 
v a d e d b y th is e q u i t a b l e p r e m i s e . T h e e m p l o y e r is k i n d of a 
f a t h e r f i g u r e . W h e n h e t a k e s y o u in to h is e m p l o y m e n t h e 
u n d e r t a k e s to d o a l l t h a t is n e c e s s a r y for t h e w e l l b e i n g of 
t h e e m p l o y e e . 

It is a s y s t e m t h a t is l a c k i n g in d e t a i l s . D e t a i l s a r e 
not s p e l t o u t . W h a t a r e t h e r e c i p r o c a l o b l i g a t i o n s of e m 
p l o y e r a n d e m p l o y e e ? T h e J a p a n e s e s y s t e m is v e r y s p a r s e 
in c o n t e n t . 

T h a t is b a s i c a l l y t h e a p p r o a c h of t h e J a p a n e s e l e 
g a l s y s t e m w h i c h h a s a g r e a t d e a l in c o m m o n in t h a t r e g a r d 
w i t h a n i n d i g e n o u s l e g a l s y s t e m . 

S o , t h o s e a r e s o m e of t h e i d e a s t h a t I w a n t e d t o 
s h a r e w i t h y o u in h i g h l i g h t i n g t h e e s s e n t i a l f e a t u r e s of t h e 
i n d i g e n o u s c u l t u r e a n d i n d i g e n o u s l a w a s c o m p a r e d w i t h a 
c o n t e m p o r a r y a p p r o a c h to l a w a n d s o c i e t y . I t h i n k w e n e e d 
to b e o n o u r g u a r d a g a i n s t t h e a s s u m p t i o n o u r t h a t s y s t e m 
is super io r . W e k n o w it a l l ; t h e y d o not ; a n d w e h a v e to b e 
c o n d e s c e n d i n g in o u r d e s i r e t o a c c o m m o d a t e t h e m . 

A l s o w e m u s t r e c o g n i s e t h e r e a r e c e r t a i n t h i n g s in 
t r a d i t i o n a l c u s t o m a n d l a w w h i c h m a y d e f y o u r u n d e r s t a n d 
ing . W e m a y not b e a b l e to u n d e r s t a n d b e c a u s e o u r e x p e r i 
e n c e h a s b e e n w h o l l y d i f f e r e n t a n d w e m u s t b e r e l u c t a n t 
r e j e c t w h a t w e a r e i n c a p a b l e of u n d e r s t a n d i n g . 

S o t h o s e a r e s o m e of t h e t h o u g h t s t h a t s h o u l d b e 
u p p e r m o s t in o u r m i n d s a s w e e m b a r k u p o n th is y e a r t h a t is 
d e v o t e d to t h e r ights of i n d i g e n o u s p e o p l e s a n d t h e p r e s e r 
v a t i o n of the i r c u l t u r e . 
I u n d e r s t a n d t h a t th is is t h e f i rst of a s e r i e s of l e c t u r e s t h a t 
wil l a d d r e s s d i f f e r e n t a s p e c t s of t h e r ights of t h e i n d i g e n o u s 
p e o p l e s . I th ink t h a t is v e r y t i m e l y in i t ia t ive b e c a u s e m u c h 
t h a t is w r o n g w i t h c o n t e m p o r a r y c i v i l i z a t i o n c a n , I th ink , b e 
r e c t i f i e d b y i n j e c t i n g to o u r c u l t u r e s o m e of t h e e l e m e n t s 
t h a t w e r e s o r ich in i n d i g e n o u s c i v i l i z a t i o n s . T h e r e f o r e t h e r e 
is n o b e t t e r t i m e t h a n th is to e m b a r k u p o n th is e n d e a v o u r . 
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